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Background 
 
1.1 Who is the ASU Vic Tas? 
The Australian Services Union (ASU) represents workers in Local Government Building Control Services 
Departments. This includes Municipal Building Surveyors (MBS), Deputy Municipal Building Surveyors, 
Building Surveyors, Building Inspectors, Building Control Officers and Trainee Surveyors. Our members 
are responsible for the enforcement of building regulations, and in some Councils the issuing of 
Building permits. 
 
1.2 Context for submission 
ASU members have reported that the provision of building services in local government has reached a 
crisis point. A combination of an ageing workforce, a shortage of skilled and/or qualified practitioners 
and an increased workload, which is neither resourced nor funded, are all taking a toll on our 
members. 
 
 
2. Feedback 
Regarding the expert panels report, the ASU provides the following for submission. 
 
2.1 The Victorian Government established the independent Building Reform Expert Panel (the Panel) to 

lead its review of the building legislative and regulatory system (the Review). The reasons the 
Government commissioned this comprehensive Review of Victoria’s building system include the need 
to: 

 
• address risks of regulatory and industry failure, as highlighted by the use of combustible cladding 

material; and 
• modernise the legislative and regulatory framework to address contemporary building design 

and construction approaches, and to underpin a thriving construction sector. 
 
2.2 This Review was a key recommendation of the Victorian Cladding Taskforce in its 2019 report to the 

Government. 
 
2.3 The key objectives of this Review are to create a building regulatory system for Victoria that: 
 

• Delivers safe, compliant, durable, affordable, and sustainable housing and buildings efficiently 
and effectively. 

• Protects consumers and improves confidence in the industry and regulators. 
• Supports skilled and experienced practitioners to carry out compliant and safe practices; and 
• Supports regulators to effectively and efficiently enforce compliance. 

 
2.4    The ASU through feedback from our members understands one of the common criticisms of the 

current Victorian building system is the potential for significant conflicts of interest between private 



 

 

2 
 

        

building surveyors (PBS) and builders or developers, and lack of independence, which has arisen from 
a lack of regulatory oversight. The Panel has considered several options to address this important 
issue. 

 
2.5    A series of changes have been made to the building regulatory system over the last decade, these 

changes have been focused on addressing specific issues rather than delivering whole scale reform, 
and have been largely ineffective in resolving the major shortcomings of the system. 

 
2.6    Recent evidence of regulatory and industry failures that have led to incidents, such as the Lacrosse 

and Neo200 building fires caused by the use of combustible cladding, have highlighted weaknesses in 
the building control system and the fact that our regulatory system has not kept pace with changes in 
housing demand and construction practices. 

 
2.7     There are thousands of buildings with non-compliant combustible cladding throughout Victoria 

which must be rectified at considerable cost to government, both state and local, as well as to the 
owners of the defective and non-compliant buildings.  There is also an emerging issue with leaky 
buildings as a result of poorly designed installed cladding systems not effectively waterproofing and 
weatherproofing buildings. Leaky buildings can suffer mould development inside of buildings causing 
serious health issues, as well as accelerated deterioration of internal structural building elements.  This 
issue is similar to the New Zealand leaky building syndrome. 

 
2.8     The shortcomings in the current system has placed considerable pressure on the professional 

indemnity (PI) insurance system. All Building Surveyors are required to hold PI insurance that complies 
with the legislation to hold a practice licence and issue building permits.  In recent times, PI insurance 
premiums have increased exponentially, and many private building surveyors have either had great 
difficulty finding affordable insurance or have left practice due to inability to buy insurance.  The result 
has been that a number PBS are either ceasing practise or have exit plans in place. 

 
2.9     Any of the shortcomings of the current system have been referred to Councils and their Municipal 

Building Surveyors to resolve through investigations and enforcement processes.  There is little 
revenue to Councils in the current system to carry out these functions which has placed considerable 
stress on the Municipal Building Control system. 

 
2.10 Another shortcoming of the current system is the issue of orphaned building permits. It is 

estimated that there are tens of thousands of orphaned building permits throughout Victoria, and the 
number is increasing.  Orphaned building permits which arise from situations where the appointed PBS 
who have issued building permits cease professional practise prior to the completion of building work 
and finalisation of the permit. Cessation of practise can arise from, among other things, retirement, 
death, cancellation of practitioner registration and inability to source PI insurance. 

 
2.11 In order to complete building work, holders of orphaned building permits must appoint a new 

building surveyor to take over the appointment for the building permit.  This can often be very difficult 
and expensive due to inability to source a replacement PBS, as well as PI insurance and liability issues. 
Many insurers prohibit PBS from taking over orphaned building permits. Often the only building 
surveyor available to take over orphaned building permits is the Municipal Building Surveyor of the 
Council.  Councils are not usually resourced to take on these functions.   
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2.12 The current building permit system does not adequately protect consumers of PBS services in that 
they are not protected at all when permits become orphaned.  In fact, the liability sits solely with the 
holder of the permit, who is the owner of the land, to ensure that a new Building Surveyor is 
appointed, and the building work complies.  Building work cannot effectively continue until a new 
Building Surveyor is appointed and has taken over the permit. 

 
2.13 Significant changes to the building regulatory system are needed to improve community safety as 

well as outcomes for consumers of building industry products and services. 
 

2.14 Any new Building Control system should in the ASU’s opinion address the following improvements.  
 

• Increased accountability for Building Practitioners including Builders and trades generally – 
licensing and registration should be mandated. 

• Improved consumer protection in the form of a robust Builders Warranty for all building 
work.  Currently only required for work over $16,000, does not apply to buildings more than 3 
stories, and limited compensation to consumer. 

• Centralizing responsibility for consumer protection functions with Consumer Affairs Victoria 
(CAV). 

• Clear lines of responsibility for the various duties, functions and responsibilities of the 
authorities, including enforcement functions, involved in the scheme to avoid buck passing. 

• The system needs to provide clear lines of funding for Councils and MBS to carry out their 
building control functions. 

• Establish the office of the State Building Surveyor as a statutory technical peak building 
authority for the State of Victoria. 

• Independence and the current conflicts of interest of the Private Building Surveyor to be 
addressed through legislative improvement. 

• The issue of orphaned Building permits and who is responsible to complete the Relevant 
Building Surveyor functions. 

• Improved, transparency, independence, separation and auditing of the building work 
certification and inspections functions. 

• Any given building should only have one Occupancy Permit at any given time (currently a 
building can have multiple Occupancy Permits and Certificates of Final Inspection). 

• Municipal Building Control Plans to be prepared in collaboration with the Victorian Building 
Authority and the State Building Surveyor to guide financial, resourcing and workforce planning 
and for reporting purposes. 

• Skills and workforce planning, quality education courses and training opportunities in Local 
Government, private and SBS sectors to grow Building Surveyor numbers. 

• Building Practitioner and Architect registrations and licensing of building trades to be 
centralised in Consumer Affairs Victoria (as is currently the case with the Engineers) as the 
Consumer Protection Authority. 

• The plumbing functions of the VBA should sit with the same authority that is responsible for 
gas plumbing safety – currently Energy Safe Victoria. 

 
2.15 The current building control and approvals system has been found to have serious flaws and 

deficits.  The Victorian Government established the independent Building Reform Expert Panel (the 
Panel) to lead its review of the building legislative and regulatory system.  Stakeholders, including 
councils, should engage with the Review and make submissions for sustainable improvements to the 
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system that resolve the various shortcomings in a sustainable manner and to the benefit and 
protection of all stakeholders in the Victorian community. 

 
2.16 Regarding the benefits and potential risks of   the models described in the report:  

The models described in the report are only minor variations on the current PBS building permit 
system which do not in any way adequately resolve the shortcomings of the current system.  Any 
building approvals new model must resolve issues such as PBS conflicts of interests, lack of 
independence in the administration and enforcement of compliance and orphaned building 
permits.  Consumers of all building services, particularly domestic building, are severely disadvantaged 
by any model where a PBS are engaged by builders and developers directly to issue building permits, 
carry out inspections and issue OP and CFI in an environment of little or no scrutiny.  Further, PBS 
primary loyalties sit with the builder/developer, rather than the end consumer, because of the need 
for their business continuity.  In addition, PBS do not have the financial and staff resources or power to 
take on their builder clients dues to the substantial power imbalance that exists between the parties in 
the current system.  The PBS model also results in orphaned building permits as a result of cessation of 
practice (death, illness, retirement, registration cancellation etc) and when this occurs, consumers of 
their services are left high and dry without any protections and a probability of substantial 
inconvenience and additional cost associated with appointing a replacement RBS.  To be successful, 
any new system must resolve all the shortcomings of the current PBS model. 

 
2.17 Regarding implementation issues which the Panel needs to consider: 

Any new system must overcome current conflicts of interest and deliver continuity, perpetuity and 
independence in the administration and enforcement of the compliance of building work by 
Government entities.  This cannot be achieved by vesting statutory functions in the private sector. 

 
2.18 With respect to do you agree that a stronger regulatory framework for              building approvals for complex 

or high-risk building work is needed? 
Any building permit system must be designed to ensure that all building work is delivered in a 
compliant fashion.  The suggestion that the low-rise domestic building industry is low risk is flawed 
logic and naive.  Consumers of all domestic building work are the most vulnerable consumers, whether 
low, medium, or high-rise buildings.  The power imbalance between the builder developers and mum 
and dad consumers is profound and substantial.  In most instances, consumers of domestic building 
work (housing) are making the most significant and expensive purchase as consumers that they will 
ever make in their lives.  They will carry extensive debt for decades as a consequence.  Domestic 
building disputes often break families and destroy marriages without resolution.  Consumers of all 
domestic building work need to most protections from and strong and independent building approvals 
system. 

 
2.19 Regarding any other potential approaches to strengthen           accountability across the building approvals 

process that the Panel should consider:  
The current system and the proposed system do not improve or strengthen accountabilities.  There 
needs to be clear separation of the private functions of PBS for the functions of government 
authorities such as the Municipal Building Surveyor, Council, and the VBA.  The only way to address 
the obvious and serious conflicts of interest that exist in the current system, as well as the proposed 
models, is to break the nexus between the parties.  There must be separation between the 
builder/developer/PBS and the authority responsible for the administration, and enforcement of 
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compliance of building work.  By breaking the nexus, light is shone on to the process and practice 
behaviours will improve. 

 
 
2.20 Regarding other suggestions are there that would remove the potential for conflicts of interest 

between PBSs and               builders, developers, or design practitioners: 
The functions of the administration and enforcement of compliance with building permits and building 
regulations, and the independent inspection of building work should sit with the council MBS, and not 
be a function of the PBS.  The PBS appear to be conflicted and do not have the financial resources to 
take on builders who do not comply.  Furthermore, they are unlikely to because their pecuniary 
interests will get in the way of continuity of the business relationship between the PBS and the 
building developer. 

 
2.21 How can accountability across all construction work be improved? 

The new model should address the accountabilities and competencies of all the practitioners and 
trades in the production line.  There needs to be a registered building practitioner category that 
captures project managers, supervisors and building site foreman – Building Work Manager.  These are 
the people who are responsible for the supervision, control and compliance of the various trades 
involved in the carrying out of building work.  The also needs to be established qualifications and 
competencies for these people. Further to this, all building trades should be demonstrated to have 
completed a formal trade qualification (apprenticeship or alternative pathway to qualification) and be 
certified to be a competent tradesperson before being able to practice unsupervised. 

 
2.22 Do you agree with developing practitioner competency frameworks to support system-wide industry 

competence? 
Qualifications and competency frameworks need to be improved in collaboration with the professional 
through existing and better professional standards schemes accreditation schemes and competency 
standards developed by agreement with the relevant stakeholders, Government, associations and 
institutes, and the Universities and TAFES. 

 
2.23 What measures could be considered to boost the                number of skilled building surveyors and 

technical                experts? 
Improved access to high quality education courses, and more post graduate courses to stream 
Architects, Engineers and Building Construction graduates into Building Surveying.  For example, it is 
reported only around 25 percent of Architecture graduates find themselves practicing in the 
profession.  A post graduate course of study would be an ideal fast-track approach to growing the 
numbers of Building Surveyors.  There is too much emphasis by DEWLP and VBA of TAFE course, and 
not enough work being done to establish post graduate BS courses and encourage people to take up 
study.  More funding needs to be injected into local government so that prospective students can be 
employed and trained on the journey to Building Surveyor registration. 

 
 
2.24 What changes to the functions and/or structure of the regulator(s) would improve regulatory 

outcomes? 
The current functions of the Victorian Building Authority (VBA) under the Building Act 1993 should be 
divided into two separate authorities.  The Office of the State Building Surveyor as the peak technical 
building regulator in Victoria.  The balance VBA, which should be rolled in together with the Building 
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Policy Unit in DEWLP.  The functions associated with the registration of Architects, Building 
Practitioners, Engineers and building trades should sit with CAV.  The function of the PBS could include 
certification of building design documents, which when issued and lodged with the Council constitutes 
the issue of a Building Permit, permission to commence building work.  The role of the PBS ceases at 
this point.  The administration and enforcement of compliance with the building permit should be a 
function of the MBS. 

 
2.25 With regard to the benefits and risks of establishing an independent Office of the State Building 

Surveyor: 
The benefits are that the SBS would be the industry leader.  
• Advising on building regulatory technical matters 
• Publish technical guidelines and issue regulatory interpretation rulings (similar to 

ATO commissioner) Public rulings | Australian Taxation Office (ato.gov.au) 
• Advise the Minister regarding Directions 
• Advise of building and safety maters 
• Provide technical advice in respect of professional conduct matters concerning 

registered practitioners 
• Provide technical support regarding transfer of functions of registered building 

practitioners  
• Oversee the carrying out of the management of registered building practitioners’ 

businesses where that becomes necessary 
• Oversee the implementation and amendment of each Councils MBCP 
• Take interest in and monitor significant performance determination design trends & 

significant BAB modifications & compliance determinations 

The risks 
• The office must report directly to the Minister’s office, rather than being an 

employee of VBA, otherwise it will not be truly independent. 
• It must be properly funded properly and resourced with staff competent to fulfil the 

duties (subject matter experts) for which it is charged.  
• Given the current shortage of building surveyors, it may be difficult to employ 

sufficient numbers of expert staff. 
 
 
2.26 Regarding consumers being better represented in the building system: 

The current system provides a very poor level of consumer protection, which is particularly so for 
consumers of domestic building work services, including designers, building surveyors, builders and 
building trades.  It is arguable that consumers of whitegoods enjoy better consumer protection that 
what do consumers of building services.  This is obviously a product of the power of the building 
industry lobby groups.  The obvious solution is to bring the building consumer protection system into 
the mainstream consumer protection system with the same consumer rights.  This will also improve 
the power balance between consumers and the building industry. 

 
2.27 Regarding other key issues and possible improvements the Panel should consider: 

Standards of documentation is a key issue and cause of many compliance defects as well as building 
disputes.  Documentation standards need considerable improvement.  The VBA Practice Note #62 
Standards of Documentation that was issued some years ago to address this issue appears to have 

https://www.ato.gov.au/General/ATO-advice-and-guidance/ATO-advice-products-(rulings)/Public-rulings/
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been withdrawn.  There is an obvious message sent to industry by this withdrawal.  The prescriptive 
requirements of Part 4 regulations need to be improved and clarified and the Technical Drawing 
standards in the AS 1100 suite adopted as forming part of the regulations.  Technical Drawing - 
Standards Australia 

 
3. Direct quotes from our members in response to ASU Engagement 

 

“There should be a legislated required for Councils to prepare Municipal Building Control Plans.  Such plans 
should be mandated in the Building Act so that workforce and resource plans are prepared having regard to 

workloads, project workload changes, legislative change and changing circumstances (e.g. changing 
municipal demographics).  This is critical to putting in place appropriate levels staff are resources to protect 

the safety and amenity of the public in each municipal district.” 

 

“Firstly, I find it extremely disappointing that the report does not address the serious problems facing 
council building departments in terms of support, funding and a critical shortage of resources -particularly 
Building Surveyor and Building Inspector staff.  The report seems to have been prepared on the naïve basis 
that the building permit system is substantially privatised and that therefore council building departments 

have little role to play. Nothing could be further from the truth.  When private building surveyors (PBS) issue 
building permits, complaints from the public are often triggered and disputes about the compliance or 

appropriateness of the resultant building work arise.  What is clearly not understood by the expert panel is 
that complainants don’t go to the PBS to raise their concerns and seek advice, nor do they go to the VBA, 

they take their complaints to the Council Municipal Building Surveyors office – every time. Often the 
compliant (referrals) come to Council’s building department from State authorities such as Fire Rescue 
Victoria, VBA, EPA, WorkSafe.  Examples are combustible cladding, high risk waste and recycling sites, 

dangerous excavations etc.” 
 

“ These complaints deal with many complex issues such as over excavations, encroachments over 
boundaries, fences damaged and pulled down, damage to property, protection works, damage to assets, 
overlooking, overshadowing, wall heights, siting and setbacks, disputes with builders, defective buildings 
and essential safety measures, dangerous conditions, combustible cladding, leaky buildings, dangerous 

excavations etc.  When this happens, there is considerable workload involved for council officers in what 
are very resource poor environments.  Residents, ratepayers, and authorities expect that the Council 

building department will inspect, investigate, determine whether there are issues to address, and deal with 
them and resolve the complaint, problem or dispute.  Commonly, if such matters end up with the VBA, they 

will simply refer back to the Council.   VBA are very remote from the coal face and they rarely, if ever get 
involved and resolve complaints.” 

 
“I trust that ASU will raise this serious oversight with the panel and seek to have these issues 

addressed.  Council building departments are not properly staffed or resourced to keep up with this work 
because there is no revenue stream to fund it.  The Building Control system must have a funding model to 
provide resources for this critical work to be done.  This has been overlooked in the expert panel report.” 

 

 

https://www.standards.org.au/standards-catalogue/sa-snz/building/me-072
https://www.standards.org.au/standards-catalogue/sa-snz/building/me-072
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