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Where the Fair Work Commission has considered 

cases involving a lawful and reasonable direction 

by an employer that employees must be 

vaccinated, it has been clear that you require 

strong medical evidence to successfully get an 

exemption.  

Ms Bou-Jamie Barber v Goodstart Early Learning [2021] 

FWC 2156 (20 April 2021) 

A lead educator refused to get a free flu shot and was 

dismissed. The educator raised objections due to 

sensitivities and reactions.  

The employer introduced a policy requiring all employees to 

have the flu shot unless there was a medical condition that 

made it unsafe.  

The Commissioner found that the worker had no medical 

basis (and failed to produce more medical information) for 

refusing to get the shot.  

The Commission did not accept that the vaccination 

constituted an inherent requirement of the educator’s job 

but nonetheless there was a valid reason to dismiss existed 

because she refused to follow a lawful and reasonable 

direction to get vaccinated. 

Jennifer Kimber v Sapphire Coast Community Aged Care 

Ltd [2021] FWC 1818 (29 April 2021) 

Sapphire Coast Community Aged Care dismissed the 

receptionist from a high-care nursing home in July last year 

over her refusal to comply with NSW public health orders 

that no one must enter such a facility without an up-to-date 

influenza vaccination. The reason the receptionist gave was 

that she suffered a reaction to the flue shoot in 2016.  

The aged care minister in NSW had said publicly that the only 

accepted contraindications was a history of previous 

anaphylaxis or Guillain-Barré Syndrome following 

vaccination, or being on check point inhibitor drugs for 

cancer treatment. 

A Chinese medicine practitioner who started treating her 

within 10 months of the 2016 vaccination wrote a letter last 

year saying she "would prefer to not have the flu 

vaccination" and had been prescribed immune boosting and 

antiviral herbs. 

A general practitioner also provided a "letter of support" last 

April stating the receptionist "has a medical contraindication 

to the Influena [sic] Immunization. She has had a severe 

allergic reaction to the flu shot in the past and has been 

advised not to have it again". 

The Commission decided on the evidence that it was not 

clear on the evidence the basis for the GP certifying in the 

form that the receptionist had a contraindication to the 2020 

vaccination because the GP did not refer her to an 

immunologist or appear to have reviewed any medical 

records for the relevant period.  

The Commissioner said that without the correct certification, 

it would have been an offence to fail to comply with the 

ministerial direction not to enter an aged care facility 

without an up-to-date flu shot.  

The dismissal was found not to be harsh, unjust or 

unreasonable.  

Maria Corazon Glover v Ozcare [2021] FWC 2989 (26 

May 2021) 

This was an unfair dismissal case regarding an employee in 

aged care who declined to get the flu shot when directed to 

do so. The worker was told that she would not be rostered 

or allowed to enter the workplace for an unspecified period. 

The Commission found that this did constitute dismissal.  

The reason for refusing the vaccination that the worker gave 

was that when she was a child she could have died from a 

shot. She provided a medical certificate that said she had 

anaphylaxis with a flu shoot as a child. 

The Commissioner said that this medical certificate 

amounted to no more than her informing her doctor that she 

believed she suffered from the condition. The Commissioner 

found that it was a lawful and reasonable management 

direction to require their client facing employees to be 

vaccinated and accepted that it was a decision the business 

considered necessary to safeguard its clients and employees 

as far as possible. The dismissal was not found to be harsh, 

unjust or unreasonable and the case was dismissed  
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