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7 December 2020 
 

Samantha Batchelor  
ASU Central and Southern Organiser 
sbatchelor@asuvictas.com.au 
 

MEMBER COMMUNCATIONS 
 

Dear Sam,  

We have received a copy of your correspondence titled “ASU Update: Time to sound the 
alarm” sent by email on 3 December 2020 to your Glenorchy City Council (‘GCC’) members.   

We are concerned with the content and are considering an application to the Fair Work 
Commission (‘FWC’) on the basis that what you have said in that written correspondence 
amounts to a breach of the good faith bargaining requirements in the Fair Work Act 2009 
(‘the Act’). 

We note the following in respect of what can be said when reporting on the bargaining 
process: 

1. The Act requires bargaining representatives to abide by “good faith bargaining 
requirements” (s. 228(1)).  Relevantly, one of those good faith bargaining 
requirements is: 
 

(e) refraining from capricious or unfair conduct that undermines freedom of 
association or collective bargaining.  

 
2. In 2011, the FWC held that “a misrepresentation by a bargaining representative may 

provide the basis upon which FWA could be satisfied that the representative has 
engaged in capricious or unfair conduct that undermines freedom of association or 
collective bargaining” (in Jupiters Limited v United Voice [2011] FWA 8317, at [32]).  
 

3. This was later endorsed by the Full Bench of the FWC in 2016, who added that it “is 
not necessary for the conduct to be intentionally misleading, or to constitute 
misrepresentation, in order for a finding to be made that it is capricious or unfair” (see 
Transport Workers’ Union of Australia v Transit (NSW) Services Pty Ltd [2016] FWCFB 
997, at [62]).  
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4. The FWC has further commented that “a union bargaining representative has an 
obligation to accurately and fairly report to its members on the progress of 
bargaining”, that this is “a significant obligation, given that members and unions 
generally have trust and confidence in the integrity of officials and employees of unions 
who are representing them” (Application by Curtin University [2016] FWC 3508, [27]-
[28] (emphasis added)). 
 

5. Thus, it is an established principle that a bargaining representative misrepresenting 
the facts surrounding negotiations to the employees they represent can amount to 
“capricious or unfair conduct that undermines collective bargaining”.   
 

As to your correspondence, we note the following extract from your email: 

Yesterday, Council also presented 21 items for discussion. There was little detail in 
the items they have put on offer. However, there was enough to raise the alarm 
 
The facts are, Council has:  

 not presented a wage offer 
 not responded to claims around superannuation or allowances 

 

We now turn to the dispute summary (C2020/6313) before Commissioner Wilson, which said 
the following: 

 
When you consider what was said in the dispute summary, against the wording of your 
communication to members, the only conclusion the FWC could arrive at is that you are 
deliberately misleading your members about the actions of Council in the bargaining process 
to date.   

We ask that you give consideration to formally retracting your correspondence and publishing 
an apology for the risk that your correspondence has misled your members. 

We also request that all future communications to your members comply with the good faith 
bargaining requirements, which includes the following: 

“a union bargaining representative has an obligation to accurately and fairly report to 
its members on the progress of bargaining”, that this is “a significant obligation, given 
that members and unions generally have trust and confidence in the integrity of 
officials and employees of unions who are representing them” (Application by Curtin 
University [2016] FWC 3508, [27]-[28] 

Please note that we reserve the right to rely on this correspondence for the purposes of an 
application to the FWC pursuant to s. 230 of the Act. 
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Yours sincerely, 

 
 
Craig Anderson 
Manager People and Culture 

 


