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BRIEFING NOTE 
 

There have been numerous occasions where the rights and role of a union official attending a workplace meeting with one 
of their members has been tested. This is generally the result of an overzealous employer trying to define the union 
official’s role as a ‘support person’ or ‘observer’ rather than a representative. 
 
 
 
It should go without saying that the role of the union 
official is principally defined by the member they are 
representing (i.e. what level of support they require), and 
the union itself; not the member’s employer. 
 
During a dispute in October 2013 between the ASU and 
City of Melbourne regarding the representational rights of 
a union official as outlined in their internal policies, Fair 
Work Commissioner Smith cited a decision of his from 
September 2003, within which he noted that: 
 
“It cannot be, that a person is genuinely free to join an 
association which is formed to advance and protect 
her/his industrial interests if an employer seeks to 
unnecessarily fetter an incident of that freedom in relation 
to how that association can advance or protect those 
interests.” 
 
It follows, therefore, that it is unreasonable to recognise 
the rights of an employee to join a trade union for the 
purpose of representing them (which they are protected 
in doing under freedom of association), and then attempt 
to dictate whether the union has the right to provide that 
representation. 
 
The Commissioner went on to further clarify: 
 
“It would be giving lip service only to the notion of 
freedom of association if an employer’s [sic] actions 
effectively made that freedom to associate a nullity in the 
workplace because support could not be obtained in any 
real or effective sense.”

 
This matter was further tested in a case before the 
Federal Magistrates Court on 24 December 2010 (Vong v 
Sika Australia Pty Ltd) where the employer attempted to 
have a staff member sign an agreement for their 
representative to act merely as an ‘observer’. Magistrate 
Lloyd-Jones expressed the view that had he done this; he 
would have been: 
 
“forced to relinquish his right to have assistance from [his 
union]” and rendered the union official “a spectator with 
no rights to intervene at any stage on [the member’s] 
behalf”. 
 
In addition, Magistrate Lloyd-Jones went on to echo the 
sentiments of Cmr. Smith by stating that the union 
member relied on being a member of their union and to 
be able to call on representation during workplace 
incidents. He went further to say: 
 
“Having the option to engage in this type of assistance is 
the primary reason for individuals to become members of 
a union, particularly in respect to situations in the work 
environment.” 
 
Based on these decisions it is clear that the legal rights of 
a member of a trade union, when faced with a workplace 
dispute, is that their union is able to represent them in 
the matter, not just observe the process and ‘provide 
support’. By attempting to deny a member this level of 
representation by their union, an employer is trying to 
deny them the freedom of association and choice granted 
to them under industrial law. 
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